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COMMENTARY & ANALYSIS

The Inflation Reduction Act and International Tax Compliance: 
Act Now to Avoid Audit Later

by Josh Maxwell and Jared Garfield

With nearly $80 billion in funding heading to 
the IRS from the recently signed Inflation 
Reduction Act (P.L. 117-169), there is a lot of 
concern that the agency will have more resources 
to boost enforcement activities — including 
audits. The IRS’s response to those concerns has 
caused some confusion: It has said the funding 
will be used partly for staffing and that it will not 
increase its focus on people earning less than 
$400,000 a year.

But what does that mean for everyone else, 
including businesses? What about international 
taxpayers, who were already facing increased 
scrutiny in the wake of the U.S. Foreign Account 
Tax Compliance Act and increased foreign bank 
account reporting?

Long before the Inflation Reduction Act was 
signed, the IRS had made foreign-income 
activities a top priority, resulting in more audits 
for U.S.-based individual and corporate taxpayers 
engaged in financial activities abroad and vice 
versa. International transactions are under the 
IRS’s microscope, and the agency has increased 
penalty assessments and criminal prosecutions for 
failing to properly report assets or activities.

Between the Inflation Reduction Act and IRS 
focus on international activities, there are steps 
international taxpayers can take now to reduce the 
risk of an audit or to at least be prepared should 
one begin.

Reporting Compliance and the New Law

The Inflation Reduction Act is a sweeping 
energy, tax, and healthcare law designed to reduce 
the deficit. Of the $80 billion in increased IRS 
funding, which will come over the course of about 
10 years, about $45.6 billion is earmarked for 
enforcement. The idea is that by hiring more 
agents and improving technology, the IRS can 
increase enforcement activities. Tax compliance 
will improve and, in return, bring in an estimated 
$203 billion in increased revenue.

With more IRS enforcement activity comes 
more audits. Taxpayers that are not in compliance 
should prepare now for more aggressive IRS 
enforcement. Becoming compliant with all tax 
obligations, including reporting, is the first and 
best way to prepare. Noncompliant taxpayers 
who show they’ve taken steps toward compliance 
before being investigated may have access to IRS 
amnesty programs and other noncompliance 
options that might not be available once the IRS 
takes official action.

Josh Maxwell is the managing partner of 
California-based Hone Maxwell LLP, and Jared 
Garfield is a law clerk with the firm.

In this article, Maxwell and Garfield 
emphasize the importance and difficulty of 
international tax compliance, especially given 
increased IRS funding under the Inflation 
Reduction Act, and they explain options 
available to delinquent taxpayers.

©
 2022 Tax Analysts. All rights reserved. Tax Analysts does not claim

 copyright in any public dom
ain or third party content.

For more Tax Notes® International content, please visit www.taxnotes.com. 



COMMENTARY & ANALYSIS

328  TAX NOTES INTERNATIONAL, VOLUME 108, OCTOBER 17, 2022

Becoming Compliant

Noncompliance in international reporting 
carries the risk of harsh penalties and criminal 
charges, so it’s especially important to work 
toward compliance before an IRS investigation 
begins.

International noncompliance occurs when a 
taxpayer fails to report foreign accounts, assets, 
investments, or income. Failing to report those 
items is a common error made by U.S. citizens 
who move abroad and mistakenly believe they no 
longer have U.S. tax and reporting obligations or 
are expanding business outside the United States. 
That is also common among taxpayers who 
recently became U.S. residents and are unfamiliar 
with the tax system. Not reporting the required 
information can result in severe penalties and 
possible criminal exposure.

If the IRS is indeed expanding its enforcement 
activities, international taxpayers are likely 
targets because noncompliance is quite common 
because of the failure to understand the complex 
U.S. international tax rules and requirements.

Streamlined Filing Compliance Procedures

The streamlined filing compliance procedures 
are available to assist some taxpayers who failed 
to report foreign accounts, assets, investments, or 
income. The procedures are an incredible 
program for taxpayers who fit the criteria, but 
participation is barred if you are already being 
investigated by the IRS. Taxpayers can avoid 
substantial penalties by participating in the 
streamlined procedures. In some situations, 
taxpayers can become current on their taxes and 
international filings without any penalties.

To benefit from the streamlined procedures, 
taxpayers must meet several criteria. First, they 
must certify that their failure to meet their U.S. tax 
and reporting obligations was the result of non-
willful conduct. While there is no exact definition 
of the word “non-willful” for streamlined 
procedural purposes, it is generally considered 
conduct caused by negligence, inadvertence, 
mistake, or that is the result of a good-faith 
misunderstanding of the requirements of the law.

Second, if the IRS has initiated a civil 
examination of a taxpayer’s returns for any tax 
year, the taxpayer will be ineligible for the 

streamlined procedures. That is also true for 
taxpayers who are under criminal investigation 
by the IRS.

Finally, all returns submitted under the 
streamlined procedures — or any return, for that 
matter — must have a valid taxpayer 
identification number. For U.S. citizens, resident 
aliens, and specific other individuals, the proper 
TIN is a valid Social Security number. All other 
taxpayers will need an individual taxpayer 
identification number. For taxpayers who are 
ineligible for an SSN but do not have an ITIN, a 
submission may be made under the streamlined 
procedures if accompanied by a complete ITIN 
application.

There are two versions of the streamlined 
procedures, depending on how much time the 
taxpayer spent in the United States during the 
three preceding years. The general requirements 
of both versions are similar. To complete the 
streamlined procedures, taxpayers generally need 
to complete the following steps:

• file original or amended returns for the three 
most recent tax years for which the U.S. tax 
return due date (or properly applied for 
extended due date) has not passed (a fourth 
year may be required to address the 2017 
transition tax);

• submit the necessary international 
information returns, such as forms 5471 and 
8938;

• file an FBAR (or FinCEN Form 114) for the 
previous six years;

• complete and sign a statement certifying 
that you are eligible for the streamlined 
procedures, that your conduct was non-
willful, and that you have filed all necessary 
returns and forms; and

• pay all tax due as reflected on the original or 
amended return (see the first step) and pay 
any penalties assessed.

Delinquent FBAR Reporting Procedures

A taxpayer who does not have to use the 
streamlined program to report income but failed 
to file a required FBAR may be able to take 
advantage of the delinquent FBAR submission 
procedures, under which she must file all missing 
FBARs and include a statement explaining why 
she is filing late.
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The IRS will not impose a penalty for the late 
filing of delinquent FBARs if the taxpayer 
properly filed her U.S. tax returns and paid all tax 
due, including tax on income from the foreign 
financial accounts reported on the late FBARs. 
The delinquent FBAR submission procedures are 
an excellent way for a taxpayer to avoid the 
substantial penalties that can be associated with 
failing to file a required FBAR. They are an 
especially good option if the taxpayer has only 
signature authority and no reportable income.

However, like the streamlined procedures, the 
FBAR program is unavailable for any taxpayer 
who is under civil examination or criminal 
investigation by the IRS. It is also unavailable if 
the IRS has contacted the taxpayer about 
delinquent FBARs. Taxpayers who fail to file 
required FBARs might avoid substantial penalties 
by correcting any delinquency before the IRS 
notices.

Reasonable Cause Filings

Taxpayers who have identified their 
noncompliance in foreign reporting may benefit 
from reasonable cause filings. The IRS permits 
taxpayers to attach a reasonable cause statement 
to each delinquent information return for which 
reasonable cause is being asserted. This method of 
filing can be done only if a taxpayer is not under 
civil examination or criminal investigation and 
has not been contacted by the IRS about the 
delinquent information returns. This is not a new 
program — filing under reasonable cause has 
always been an option.

Reasonable cause applies to most penalties. 
Generally, taxpayers who conduct business or 
transactions in foreign countries have a 
responsibility to exercise ordinary business care 
and prudence in determining their filing 
obligations. Reasonable cause filings must show 
that despite exercising ordinary business care and 
prudence, the taxpayer was still unable to comply.

The IRS will consider a wide range of 
circumstances when determining if reasonable 
cause exists. Generally, a reasonable cause 
statement should present the facts and 
circumstances that prevented the taxpayer from 
complying with his obligations and explain how 

those facts and circumstances prevented him 
from complying, how his compliance changed 
once the facts and circumstances changed, and 
how he handled his other obligations during the 
period of noncompliance.

After the facts and circumstances that caused 
the taxpayer’s noncompliance cease to exist, the 
taxpayer should be able to comply with the tax 
obligation in a reasonable time. If he continues to 
be noncompliant after a reasonable time has 
passed, he likely does not have a strong case for 
reasonable cause. That is yet another reason why 
swift action to correct noncompliance is critical.

Reasonable cause is highly dependent on the 
individual taxpayer’s circumstances. There is no 
one-size-fits-all approach to reasonable cause 
filings, and an experienced tax professional is 
incredibly important for a taxpayer attempting 
reasonable cause filings. An experienced 
professional will also be able to evaluate a 
taxpayer’s circumstances and determine whether 
reasonable cause filings are a viable option.

Combining Options

There are not any rules that the options and 
programs discussed above cannot be used 
together. A complete analysis should determine if 
a combination of filing procedures could help the 
taxpayer minimize risk and achieve compliance. 
International reporting and its penalty system are 
complex, so it cannot be expected that any one 
option would work for every taxpayer or in every 
situation.

Act Now

International taxpayers who are not in 
compliance with U.S. tax obligations because of 
failures to report foreign accounts, assets, 
investments, or income must take action to 
become compliant as soon as possible. Being 
audited or investigated by the IRS is cause for 
disqualification from participating in the 
streamlined procedures and other amnesty 
programs. While the delinquent FBAR reporting 
procedures and reasonable cause filings may be 
available, any option is better than waiting to be 
audited by the IRS. 
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